sanders were inoperative at the time the inspector observed the locomotive,
MSHA maintains that it has established the violations in question.  And,
since the respondent was on previous notice as to the requirements provided
by the safeguards, MSHA believes that the respondent was negligent.

Respondent's Arguments

Respondent's defense is based on an assertion that at the time the
inspector examined the locomotive it was not in operation but simply parked
on the track.  In these circumstances, respondent asserts that the locomotive
operator had not had an opportunity to examine his locomotive prior to putting
it in operation and that had he been given that opportunity, he would have
discovered that the jack was missing and provided one.  Respondent maintains
further that company policy requires the locomotive operator to inspect it
before placing it in operation and that by issuing the citation, before giving
the operator an opportunity to complete his inspection, the inspector acted
arbitrarily (Tr. 122-125).

In the instant case, it is clear from the evidence presented that the
parked locomotive in question was provided with a jack-lifting bar, but that
the jack was missing at the time the Inspector observed it.  As for the cited
sanding devices, it is also clear that the sanders were filled with sand, but
that the lever stuck at the precise moment the inspector asked the operator to
activate it and found that no sand was dispersed.  A jack which the inspector
had observed against the rib while on his way to the locomotive was retrieved
within minutes and placed on the locomotive to abate the citation, and after
giving the sanding lever a kick with his foot, sand was dispersed and the
inspector abated the second citation.

As I observed during the course of the hearing in this case, counsel for
both sides indulged in a great deal of speculation in presenting their respec-
tive cases.  Respondent argued that the missing jack probably was taken off
the locomotive to perform some maintenance work on the roadway during the
prior shift.  However, no credible testimony was forthcoming to support this
conclusion.  As a matter of fact, respondent's sole witness testified that he
saw no road work being performed while he was present.  The inspector did not
believe that the jack which was provided to abate the citation was the same
one taken from the locomotive because it had rock dust on it.  I simply do not
believe he knew whether it was the same one or not.

MSHA's conclusions that the safeguards were Initially issued in 1973 and
1974 because of mine-haulage accidents and noncompliance with other haulage
safety standards is unsupported by any credible evidence.  While there are a
number of citations for section 75.1403 listed in the computer printout
detailing the prior history for the mine in question (Exh. G-3) , absent any
details as to the specific circumstances connected with those citations, I
simply cannot accept an unsupported argument that they all involve haulage
locomotives.

Since no one bothered to look at the preshift books for December 9, 1980,
the parties conceded that there is no Information available as to whether any
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